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ABSTRACTS

The Genesis and Normative Construction of Powerfor Demand to Review of

Regulations WANG五anxue·J·

The demand to review of regulations，which has the ability to initiate review procedure，is a power con-

ferred to certain state organs by law on legislation．The normative characteristics of this power should be an-

derstood under the Constitution．The traditional review is triggered by the National People’S Congress and its

Standing Committee as sovereign representative organ，legislative organ and reviewing organ．The establish-

ment of passive demand procedure is a self-restraint．By conferring the demand power to the five bodies，the

NPCSC could establish a more diversified and efficient review system．The share of demand power signifies

the mutual supervision of demand bodies among each other，therefore，the review object should rather be in-

terpreted broader than the textual enumeration based on the purpose of law．The function of demand review

procedure is determined by the perfection of state supervision system．In order to avoid the conspired harmony

of the five bodies，the NPCSC should urge them to enact the concrete rules of exercising the demand power．

Key Words Law on Legislation；Demand to Review of Regulations；Constitutional Review；State Su—

pervision System

Wang Jianxue，Ph．D．in Law，Professor of Tianjin University Law Sch001．

Illiteracy，Legal Illiterate and the Transition of the Social Effective

WU Dezhi·13·

The judicial authority of ancient Chinese society is a kind of hierarchy authority with whole social effect．

It is not only because the meaning of the law，common sense and moral of ancient society are coherent and

thorough，but also ancient judiciary had gathered most of advantages about knowledge，moral，status，treas—

ure and power to transcend other social stratum，due to the difference category illiteracy／intellectual and

asymmetric distribution of social and matter capital brought by imperial examination system．In the modem

society of functional differentiation，most people become law-ignorant+The phenomenon of le：gal illiterates not

only embodies the ignorance of legal norm knowledge，but also the estrangement of the meaning of modern le-

gal systems．Judges also lose the whole advantage of other group．In order to set up the whole social authority，

we should dress up the foreground of modern legal systems by moral information and then can infer the inher-

ent reliability of backstage through a kind of method of lower cognitive cost．On the other hand，we should

borrow the judicial authority construction method and concentrate the advantages of different social fields on

judges，thus mold judges into superior social stratum．

Key Words Illiteracy；Legal Illiterate；Stratified Society；Functional Differentiated Society；Judicial

Authority
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Wu Dezhi，Ph．D．in Law，Associate Professor of Anhui University Law School

On the Practical Basis and Normative Rationality of Civil Investigation Order CAO Jianjun·29‘

The civil investigation order is an original evidence collection system that has been tested in China for

more than 20 years．At the normative level，there are problems such as subjective legitimacy，objective ra—

tionality，procedural guarantee and effectiveness．It is necessary to improve these rules in the respect of ap‘

plying subject，command object，stage of time and space，scope of evidence collection，issuance procedure，

relief procedure．consequences and sanctions．At the institutional level，the order for production of documents

competes with civil investigation order and has advantages of fairness and efficiency．If we refer to the civil

law system and develop the collection scope to the third person and other types other than the documentary

evidence，the two can be integrated into one civil evidence collection system in the future．However，in ac—

cordance with China’S realistic reform logic，namely enriching the parties’right to obtain evidence and filling

the loopholes in the court’s powers，the civil investigation order is the system designed for the court to trans-

fer the enforcement power of evidence collection to lawyers，and has meaning of independent existence，per·

sonal experience and initiative of evidence collection and the complementary practical effect．Therefore，after

preventing practical rationality from becoming absolutized，the original civil investigation order system can al—

SO basically realize the transformation of modernization．

Key Words Civil Investigation Order；Order for Production of Documents；Evidence Collection；Judi—

cial Authorization．

Cao Jianjun，Ph．D．in Law，Lecturer of Tianjin University Law Sch001．

Three Configuring Models of Detention Approval Power in the

Procuratorial Organ NIE Y0ulun·43·

The function of detention examination and approval is largely related to the configuration of detention

approval power in the procuratorial organ．With the continuous development of the procuratorial internal insti-

tutions reform and the local pilot exploration，the detention approval power in the procuratorial organ has

gradually formed three models．Among them，the investigation supervision model is the result of the internal

decentralization and mutual checks in procuratorate power，but in order to guarantee the quality of case in—

vestigation，the detention approval power is used as a means of control，supervision and guidance under this

model．The“combination of detention approval and prosecution”model is the reverse operation of the above-

mentioned decentralization,through the centralizing of detention approval power and prosecution，which at—

tempts to solve the problems caused by the investigation supervision model．The detention approval independ—

ence model pays more attention to the realization of the necessity examination of detention．Through the estab-

lishment of an independent executive organization，the neutrality and transcendentality of the examination

subject could be guaranteed，which would realize the legal function of human rights protection．These three

models all have rationality of existence and implementation，and also have a series of theoretical and practical
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problems．However，considering the litigation principle and the legal background，choosing any of the above

models cannot solve all practical problems．By analyzing their generation context and theoretical basis，some

general theories of the configuration of detention approval power can be summarized for choosing the ideal

model．

Key Words Detention Examination and Approval；Internal Institution；Investigation Supervision；

Combination of Detention Approval and Prosecution；Independence of Detention Approval

Nie Youlun，Ph．D．in Law Candidate of Renmin University of China Law School，Visiting Scholar of

UC Bookley Law Sch001．

The Method About the Rule of Law on the Division of Governance between the

State and Localities：A Discussion Focusing on the System of Administrative

Division of Governance in Japan RU Sisi·57-

The method about how to divide the governance between the state and localities is still in exploration．

The system design of the division of governance，which combined legislative authority with financial power，

has difficulties theoretically and practically．The method about the division of governance that is based on

field also has difficulties such as separating the relation between the stateand localities．In Japan，which is a

unitary government as same as our country，there were several otcempts to complete the system design after

World War II，but all of them ended up with failure．After the decentralization reform in Japan in 2000，a

system has been formed，in which administrative governance is in the central，and other authorities or powers

are independent while related to each other according to the principle of the division of responsibility．As for

the method of the division，Japan gives up depending on traditional pattern that based on field，but relying on

administrative subject and current law to complete the exact administrative attribution．This system design，

which is based on the division of administrative governance placed in the central，can provide a new research

idea for the rule of law and the division of governance in our country．

Key Words Relationship Between the State and Localities；Division of Governance；Administrative

Governance；Division of Roles．

Ru Sisi，Assistant Researcher of Law Faculty of Kyushu University．

The Compilation of Ovil Code and the Development of

Chinese Civil Law System WANG Liming·70·

The development of the theoretical system of civil law and the compilation of civil code are mutually re-

inforcing and inseparable．The civil law theoretical system formed by the study of civil law has the function of

system construction，concept and terminology establishment，institutional arrangement and rule design．The

compilation of the Civil Code will promote the systematization of the discipline of civil law，the improvement

of the value system，the development of civil law research，the modernization and the systematic development

of legal interpretation．The subjective consciousness of Chinese civil law，namely problem—oriented conscious-
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ness。local consciousness，practical consciousness，age consciousness and innovation consciousness，has

been improved in the compilation of civil code．The compilation of the Civil Code promotes the development

of the theoretical system of civillaw with Chinese characteristics，including the value of civillaw，the content

of civillaw．the civillaw system。the interpretation of civillaw and the diversification of civillaw methods．

Key Words Compilation of Civil Code；Civil Law System；Value System；Subjective Consciousness

Wang Liming，Ph．D．in Law，Research Fellow of The Research Center of Civil and Commercial Juris—

prudence of Renmin University of China，Professor of Renmin University of China Law Sch001．

Reflections on the Opportunity of Introducing the“Forced Heirship”mto

Chinese Succession Law：And the Possible Way to Improve

the Actual“Necessary Portion”System LI Bei·83·

The introduction of the“forced heirship system’’occupies an important position in the current debate

about the codification of Chinese law of successions．The majority of Chinese scholars are supportive for its

introduction，a fine analysis however reveals the great risk of such enterprise：the reasons given to justify the

forced heirship are largely insufficient；this institution contrasts with the traditional principles of Chinese law

of successions；the immature legislation of such a complicated issue can engender various difficulties．In con-

clusion，the abandon of the forced heirship doctrine can be seen as a better choice．In order to limit the free-

dom of disposition by wills more efficiently，it is suggested to improve our“necessary portion system”，espe-

cially to prolong the list of beneficiaries，to clarify the quality of the beneficiaries，to settle rules for the de-

termination of the necessary portion，and to provide more efficient legal remedies．

Key Words Forced Heirship；Necessary Portion；Freedom of Disposition；Chinese Civil Codification．

Li Bei，Ph．D．in Law，Post—doctoral Research Fellow of KoGuan School of Law of Shanghai Jiao Tong

University．

The Legislative Reform of the Pledge

Property Part and Contract Part of Chinese Civil Code WANG Lebing·96·

Article 223 and article 227 of“Real Property Law’’establish a separated legal regime for the pledge of

receivables，distinct to that for the assignment of receivables．The technical concept of receivables covers the

most important categories of the rights to earnings，which is already adopted in the draft of Civil Code to sub-

stitute the concept of receivables．The identical nature of the pledge of receivables，namely security transfer

of receivables，and the assignment of receivables，requires the Civil Code to establish a uniform perfection

regime for them，namely recording just to the extent to be effective against the third parties，not for the at—

tachment of the pledge．The perfection through electronic recording is fundamental to resolve the conflict of

rights among interested parties，and the perfected receivables pledges shall be granted priority against the

transferee and the parties claiming the rights of offset，while the“notice’’to the subordinated debtor only

functions in a limited circumstances．The chapter of“Real Property’’of the future Civil Code shall clarify the
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nature of the rules on the pledge and assignment of account receivables，SO as to lay down a robust foundation

for the uniform electronic recording system and resolve the potential institutional conflict between the legal

framework on the pledge of receivables in the‘‘Real Property Law’’and that on the assignment of receivables

in the“Contract Law”，and thus modernize the future civil legislation．

Key Words Right to Earnings；Security Transfer of Receivables；Recording for Attachment Recording

for Perfection；Notice；Set—off

Wang Lebing，Ph．D．in Law，Lecturer of Law School of University of International Business and Eco．

nomjcs

On Financial Supervision Competition and Its Legal Governance FENG Hui·110·

Supervision competition is an important feature of Chinese financial supervision system．The formation of

the competitive landscape between securities，banking，insurance and other financial supervision institutions

originated from the supervision tradition of“control”，which was gradually promoted to improve the actual el-

ficiency of supervision and was strengthened in the interests of the fast—growing financial industry．The State

Council’S new institutional reform has changed the form of supervision competition，but has not changed its

substance and motivation．Supervision competition has formed complex institutional effects on financial mar—

kets．It has increased the difficulty of supervision coordination while refining the supervision division and im—

proving the efficiency of supervision．It has strengthened the supervision capacity while deepening’the de—

pendence of financial markets on supervision．It has accelerated the establishment of supervision legal sys-

tems while the establishment has intensified the tendency of‘‘colonialism”．At present．the governance strate—

gY based on central bank containment and institutional and personnel adjustment cannot solve the negative

externalities brought about by financial supervision competition，but will weaken its institutional competitive—

ness．Under the background of mixed finacial operation and separate supervision，a reasonable approach to

legal governance should encourage regulators to shift from supervision authority—oriented competition to public

product supply-oriented competition，to build an effective and substantial supervision coordination mechanism

to curb the negative externalities of supervision competition，to promote the connection between legal supervi-

sion rules and industry supervision rules，internal supervision rules of financial enterprises，and to strengthen

the private implementation of legal norms of financial supervision．

Key Words Financial Supervision；Supervision Competition；Public—Private Integration；Supervision

of Public Product Supply；Supervision Coordination

Feng Hui，Ph．D．in Law，Associate Professor of University of International Business and Economics

I．aw Schoo】．

The Logics and Path of China's Financial Regulatory Structure Reform：

International Experiences and Local Choice HUANG Hui-124·

China’S financial markets have developed rapidly in recent years，with the emergence of new types of fi一
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nanciM organizations，business models and financiM products， bringing significant challenges for the tradi—

tional institutional sectors-based regulatory framework．In response，China’S financial regulation has underg-

one significant reforms，including the establishment of the State Council Financial Stability and Development

Committee in November 2017 and the organizational aajustment of the State Council in March 2018，as a re-

suh of which the previous‘one bank，three commissions’

missions’．The gist of this reform is to strengthen

changes to‘one committee，one bank and two com—

regulatory coordination，introduce functional regulation and

improve prudential regulation，but still keeps the sectors．b蠡ed regulatory framework．As to regulatory logic，

in accordance with Tinbergen’S rule and public choice theory，financial regulation should be focused on the

prevention of financial risks，identifying the regulatory objectives，finding corresponding policy tools，

most use of synergy effects and minimizing conflict effects，

making

and ensuring that regulators are able to resist the

influence of interest politics+In terms of reform approaches，the recent reform does not fundamentally change

the regulatory model，which is consistent with the current local conditions in China，but in the long term，

with the further development of the markets，China should，by learning from overseas experiences with due

consideration of local conditions，make a paradigmatic change to its regulatory model，namely from sectors-

based model to integrated model，and further choose the twin·peaks model rather than the single-regulator

model．

Key Words Financial Regulatory Model；Sectors—based Regulation；Integrated Regulation；Regulatory

Tools；Regulatory Objectives；Law and Economics

Huang Hui，Ph．D．in Law，Professor of Law School of The Chinese University of Hong Kong．

WANG Zhantao·138·

It iS not adVisable to advocate that the civil code should revert to the Schltisselgewah．The basis of the

Schliisselgewalt，division of labor between men and women is inconsistent with the fact that contemporary

husbands and wives CO-manage the household+The Schltisselgewalt binds spouses as joint debtors，and in

practice it has been a free ride of the creditor，and it is discriminating the married partners，and it is also

causing violations against the civil law doctrines．The Schliisselgewalt is mistakenly used to interpretate and

construct the rules of community debtS．which violates the relativity of debt and the spirit of community prop-

erty regime．The Austrian，Swedish，Scottish family law and Commission on European Family Law have ei—

ther scrapped or changed the Schliisselgewalt．The latest wave of the Civil Code codification in central and

eastern Europe have not adopted the Schltisselgewalt．Under the global trend of Schllisselgewalt towarding to

spousal authorization for legal transactions，the marriage and family law in the codifition of civil law may a-

bandon the‘‘following strategy’’and shift to design new marital representation rules．

Key Words Schltisselgewalt；Creditor Protection；Principles of European Family Law；Relational Au-

tonomv

Wang Zhantao，Ph．D．in Law Candidate，Faculty of Law of Gottingen University．
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The Crisis and Sa缈of Unitary Crime Participation

of the System of Imputation of Joint Crime

——ConsuIt with Pro．He WANG Zhenhua·154·

At present，the research on the problem of criminal participation in China mainly focuses on the intro-

duction of the respective theoretical systems of unitary crime participation system and the differentiation sys·-

tem and the possibility of their integration，and the theoretical depth is slightly inadequate．The normative at—

tribute and value attribute of criminal law determine the theory of fact attribution The individual applicable

condition theory to judge the criminal responsibility of the criminal participants will easily lead to the exten—

sion of punishment scope，the absence of imputation in this study is a great regret．There is no gap or natural

obstacle between the unitary crime participation system and the imputation theory，and critics may not be

correct or objective to claim that the unitary crime participation system is

imputation theory is the essential constitutive element theory，and the CO

tion system and objective imputation theory is a win—win choice

not the impu

mbination of

tation system．Objective

unitary crime participa—

Key Words Criminal participation；Imputation；Unitary crime participation system；Objective Imputa—

Wang Zhenhua，Ph．D．in Law Candidate of Ton舒i University．

Comments on Art 142 of Contract Law(Passing of Risk缈Defivery) WU Xiangxiang·168-

Art．142 of the Contract Law of People’S Republic of China is the basic rule of passing of the sale price

risk．“The risk of accidental destruction and accidental deterioration”means only price riskf counter-perform—

ance risk)，which should be distinguished from property risk and performance risk．Passing of risk by delivery

breaks the correlation of bilateral contract．The reason of this exception lies in that the buyer become the

owner of the economic interest of the thing of sale at the time of delivery．“Delivery’’here includes not only

physical delivery，but also delivery—substitute．With regard to contract validity，non—performance and analogy

application，this noITtl also has systematic impacts．

Key Words Sales；Price Risk；Delivery；Passing of Risk

Wu Xiangxiang，Ph．D．in Law，Associate Professor of Civil，Commercial and Economic Law School of

China University of Political Science and Law．
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